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... nearly disappeared into the
dusty legends of the Indian wars in
the American Southwest. Flipper
was a former slave who became the
first African American to graduate
from West Point. He died in 1940,
a highly successful career as a
mining engineer, translator,
and international negotiator behind
him - all stained by his unjust
conviction in 1881 for conduct
unbecoming an officer and dismissal
from the U.S. Army.
That historical miscarriage mattered too
much to Jeffrey H. Smith, '71, and Thomas
M. Carhart III, '73, to let it rest. They spent
five years working to put it right.
Eventually, their determined research,
persuasiveness, contacts with high military
and federal officials, and contagious
personal conviction that Flipper had been
wronged, led to the White House, where
on February 19, 1999, President Clinton
signed the first posthumous pardon in
U.S. history:
"Now, therefore, be it known, that I,
William J . Clinton, president of the United
States of America, in consideration of the
premises, divers other good and sufficient
reasons me thereunto moving, do hereby
grant a full and unconditional pardon to
Lieutenant Henry Ossian Flipper for the
above-described offense against the
United States."
"History matters," says Smith, former
general counsel of the CIA and now a
partner at Arnold & Porter of Washington,
D.C. The Flipper case "was a chance to
right a very old wrong."
Arnold & Porters pro bono committee
agreed, eventually putting three additional
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attorneys on the case: associate Edward
Sisson, now a partner; partner Darryl
Jackson, a former assistant U.S. district
attorney; and associate Helene T. Krasnoff,
'97. Krasnoff supervised evidence gathering
and shepherded the brief that used state
precedents to convince the Justice
Department that a pardon could be granted
posthumously. The team marshaled "an
amazing record" of historical and legal
documents in favor of granting the pardon,
says Krasnoff, now an attorney with the
Planned Parenthood Federation of
America.
Like Flipper, class of 1871, Smith is a
West Point graduate, class of 1966. "It was
a West Pointer taking care of another West
Pointer," he says, "but with a much broader
purpose. We did this for the United States
writ large. It is one of the things of which
I'm most proud."
After graduating from West Point,
Flipper served with the Tenth Cavalry, also
known by what the Indians called its
members, the Buffalo Soldiers. In 1880 he
was transferred to Ft. Davis, a frontier post
that was part of a necklace of forts that
stretched across west Texas.
At Ft. Davis, Flipper oversaw the
commissary and its finances . In 1881 he
came up about $1,700 short, did not
immediately notify his superior, and tried
to make up the shortfall from his own
funds. When the situation surfaced, he was
charged with embezzlement. Fellow
soldiers and civilians contributed money to
meet the shortfall and pay for his defense .
Flipper was acquitted of embezzlement,
and instead convicted of conduct
unbecoming an officer. He was
dishonorably discharged from the U.S.
Army in 1882, a sanction that Smith and
his colleagues have shown did not get

imposed on white officers convicted of
more serious crimes. ,
Flipper, they discovered, had learned
during his lonely years at West Point that
he could not expect help from his white
fellow cadets. The solution for him was to
keep quiet and solve his own problems,
and he followed the pattern during his
service at Ft. Davis.
Coming on the case a century later, the
time was right for pardon, Smith says.
'Theres a more sympathetic American
public now and the time had come to do
it. ... We argued not just that it was
needed for historical purposes, but that it
was needed because Flipper remained an
uncomfortable chapter in the history of
American military justice, and his case cast
a shadow on the current military system.
"For those of us who have served,
everybody recognizes that the military
system is delicate and the fair and equal
administration of justice is absolutely
crucial to good order and discipline of the
armed forces, which in tum is essential to
their ability to do their job to defend us.
"As commander in chief, we argued, the
president had an obligation to insure that
there was no hint of a shadow on the
military justice system, and that he, as
commander in chief, is responsible for
good order and discipline of the armed
forces. Therefore, pardoning Flipper was
not only the correct historical thing to do,
but also had impact today to demonstrate
that the chain of command will not tolerate
inequality in the military."
"I wanted very much to do this not just
for Flipper, but for all blacks in the army
- more broadly, in the nation as a whole,"
says Smith, whose firm was named Pro
Bono Firm of the Year last year by the
District of Columbia Bar. Arnold & Porter
won the award largely for its dedication to
the Flipper case, but the firm also has a
long tradition of providing pro bono
assistance. In the 1950s, for example, when
then-future Supreme Court Justice Abe
Continued on page 58
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Surrounded by descendents of Henry 0. Flipper,
President Clinton signs Flipper~ pardon, the first
posthumous pardon ever granted by a U.S. president.
Continued from page 56

Fortas was with Arnold & Porter, the firm
provided the pro bona work that led to the
Supreme Courts decision in Gideon v.
Wainwright that free counsel must be
provided to every defendant.
Flipper waited much longer than
Gideon. "In spite of the unfairness of his
treatment, Henry Flipper went on to a
distinguished career as the first professional
African American civil and mining
engineer," notes Arnold & Porters report
on the pardon effort. "He was appointed as
a special agent for the U.S. Department of
Justice, joined the staff of the Senate
Foreign Relations Committee as an expert
on political developments in Mexico, and
served as special assistant to the Secretary
of the Interior. Between his periods of
government service, Lt. Flipper was
employed by several large American
corporations as a mining engineer,
surveyor, and legal expert on Mexican and
South American law."
Despite efforts on his behalf by
members of Congress and Interior
Secretary Bernard Fall, Flipper died in
1940 still bearing the blot of his conviction
and dishonorable discharge. He left behind
no direct descendants. But in 1976,
diehard supporters led by Ray McColl of
Valdosta, in Flippers home state of Georgia,
convinced the Army to change Flipper's
discharge to an honorable one. Over the
years the Army has honored Flipper in
other ways, too:
■ Gen. Colin Powell kept a portrait of
Flipper on his wall during his tenure as
chairman of the Joint Chiefs of Staff;
■ West Point's annual Flipper Dinner and
Award honors the cadet who has
overcome the most personal obstacles;
and
■ Flippers Ditch at Ft. Sill, Oklahoma, the
drainage channel that Flipper designed
to make the site suitable for military
use, became a National Landmark
in 1977.
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Flippers 1882 conviction for conduct
unbecoming an officer was appealed to the
President of the United States, the only
appeal authority available in those days for
a conviction by a military court martial.
Although Flipper's formal appeal received
impressive support from legal authorities
along the way, President Chester Arthur
refused to overturn it. So, despite the
successful efforts of McColl and Flippers
family members to have his discharge
upgraded in 1976, the conviction remained
on the books. In the eyes of the law, Henry
0. Flipper remained a convicted criminal.
The clock on this last stain on Flippers
memory started ticking when Smith
learned about Flipper from West Point
classmate and fellow Law School graduate
Tom Carhart.
History matters to Carhart, a military
historian and writer. After graduating from
West Point, he served with the Screaming

Eagles in Vietnam. He was wounded there
twice, and for the first time lived, fought ,
and suffered in close quarters with many
African Americans. "They were soldiers and
they died just like everybody else ," he
recalls. 'They died, black and white,
indiscriminant deaths. And I knew that
when the survivors went home that the
blacks were not going back to as happy or
prosperous or promising a life as the
whites. I felt bad about that, even guilty,
but am ashamed to say I did nothing.
"Then, 20 years later, I went to school at
Princeton . .. I wanted to learn about black
history and I learned a lot. " Eventually, he
devoted two of the 14 chapters of his Ph.D.
dissertation to Flipper - one to Flippers
years as a Military Academy cadet, the
other to his court martial. Carhart and
Northern Illinois University Press have an
early agreement to publish his dissertation,
"A Narrative History of African American
West Pointers in the Nineteenth Century"

Thomas M. Carhart III, '73,
speaks at the celebration
of the pardon of Lt. Henry
0. Flipper.

"I was writing the dissertation and I
was a lawyer and I saw that a wrong had
been done," Carhart says. The wrong
should be righted, he felt, and "although
a lot of people told me 'You can't get
there from here,' that did not deter me."
"If I can change the record and
formally put right the wrong, then I am
not free to not do that. I must do that."
A judge friend, who was also a West
Point graduate and had learned of
Flipper separately from another West
Point graduate, encouraged Carhart to
find a way to get Flippers conviction
reversed. Carhart in tum sought out
lifelong friend Jeff Smith. "I went to Jeff
Smith and said, 'Will you do this?"'
Yes, Smith answered immediately
"Even if it's 100 years old, it's still
wrong," the men agreed. History matters.

Jeffrey Smith, '71, of
Arnold & Porter and
leader of the pro bono
team that fought for
Henry 0. Flippers
pardon, addresses
supporters gathered to
celebrate President
Clintons signing of the
pardon.

Helene Krashoff, '97,
coordinated preparation
of the brief that
convinced the federal
government to change its
policy and grant a
posthumous pardon.
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